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AROUND THE CAMPFIRE – EXCERPT 

Excerpt of Justice Jackson’s Concurring Opinion 

Youngstown Sheet & Tube Company v. Sawyer, 343 U.S. 579 (1952) 

Loose and irresponsible use of adjectives colors all nonlegal and much legal discussion of presi-

dential powers. [343 U.S. 579, 647]   “Inherent” powers, “implied” powers, “incidental” powers, 

“plenary” powers, “war” powers and “emergency” powers are used, often interchangeably and 

without fixed or ascertainable meanings. 

The vagueness and generality of the clauses that set forth presidential powers afford a plausible 

basis for pressures within and without an administration for presidential action beyond that sup-

ported by those whose responsibility it is to defend his actions in court.  The claim of inherent 

and unrestricted presidential powers has long been a persuasive dialectical weapon in political 

controversy.  While it is not surprising that counsel should grasp support from such unadjudi-

cated claims of power, a judge cannot accept self-serving press statements of the attorney for one 

of the interested parties as authority in answering a constitutional question, even if the advocate 

was himself.  But prudence has counseled that actual reliance on such nebulous claims stop short 

of provoking a judicial test. [343 U.S. 579, 648] 

The Solicitor General, acknowledging that Congress has never authorized the seizure here, says 

practice of prior Presidents has authorized it.  He seeks color of legality from claimed executive 

precedents, chief of which is President Roosevelt’s seizure on June 9, 1941, of the California 

plant of the North American Aviation Company.  Its superficial similarities with the present case, 

upon analysis, yield to distinctions so decisive that it [343 U.S. 579, 649] cannot be regarded as 

even a precedent, much less an authority for the present seizure. 

The appeal, however, that we declare the existence of inherent powers ex necessitate to meet an 

emergency asks us to do what many think would be wise, although [343 U.S. 579, 650] it is 

something the forefathers omitted.  They knew what emergencies were, knew the pressures they 

engender for authoritative action, knew, too, how they afford a ready pretext for usurpation.  We 

may also suspect that they suspected that emergency powers would tend to kindle emergencies. 

Aside from suspension of the privilege of the writ of habeas corpus in time of rebellion or inva-

sion, when the public safety may require it, they made no express provision for exercise of ex-

traordinary authority because of a crisis.  I do not think we rightfully may so amend their work, 

and, if we could, I am not convinced it would be wise to do so, although many modern nations 

have forthrightly recognized that war and economic crises may upset the normal balance be-

tween liberty and authority. [343 U.S. 579, 651]  Their experience with emergency powers may 

not be irrelevant to the argument here that we should say that the Executive, of his own volition, 

can invest himself with undefined emergency powers. 

Germany, after the First World War, framed the Weimar Constitution, designed to secure her lib-

erties in the Western tradition.  However, the President of the Republic, without concurrence of 

the Reichstag, was empowered temporarily to suspend any or all individual rights if public safety 

and order were seriously disturbed or endangered.  This proved a temptation to every govern-

ment, whatever its shade of opinion, and in 13 years suspension of rights was invoked on more 

than 250 occasions.  Finally, Hitler persuaded President Von Hindenberg to suspend all such 

rights, and they were never restored. 

The French Republic provided for a very different kind of emergency government known as the 

“state of siege.”  It differed from the German emergency dictatorship, particularly in that emer-
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gency powers could not be assumed at will by the Executive but could only be granted as a par-

liamentary measure.  And it did not, as in Germany, result in a suspension or abrogation of law 

but was a legal institution governed by special legal rules and terminable by parliamentary au-

thority. 

Great Britain also has fought both World Wars under a sort of temporary dictatorship created by 

legislation.  As Parliament is not bound by written constitutional limitations, it established a cri-

sis government simply by [343 U.S. 579, 652] delegation to its Ministers of a larger measure 

than usual of its own unlimited power, which is exercised under its supervision by Ministers 

whom it may dismiss.  This has been called the “high-water mark in the voluntary surrender of 

liberty,” but, as Churchill put it, “Parliament stands custodian of these surrendered liberties, and 

its most sacred duty will be to restore them in their fullness when victory has crowned our exer-

tions and our perseverance.”  Thus, parliamentary control made emergency powers compatible 

with freedom. 

This contemporary foreign experience may be inconclusive as to the wisdom of lodging emer-

gency powers somewhere in a modern government.  But it suggests that emergency powers are 

consistent with free government only when their control is lodged elsewhere than in the Execu-

tive who exercises them.  That is the safeguard that would be nullified by our adoption of the 

“inherent powers” formula.  Nothing in my experience convinces me that such risks are war-

ranted by any real necessity, although such powers would, of course, be an executive conven-

ience. 

In the practical working of our Government we already have evolved a technique within the 

framework of the Constitution by which normal executive powers may be considerably expanded 

to meet an emergency.  Congress may and has granted extraordinary authorities which lie 

dormant in normal times but may be called into play by the Executive in war or upon proclama-

tion of a national emergency.  In 1939, upon congressional request, the Attorney General listed 

ninety-nine such separate statutory grants by Congress of emergency or wartime executive pow-

ers.   They were invoked from time to time as need appeared.  Under this procedure we retain 

Government [343 U.S. 579, 653] by law – special, temporary law, perhaps, but law nonetheless. 

The public may know the extent and limitations of the powers than can be asserted, and persons 

affected may be informed from the statute of their rights and duties. 

In view of the ease, expedition and safety with which Congress can grant and has granted large 

emergency powers, certainly ample to embrace this crisis, I am quite unimpressed with the argu-

ment that we should affirm possession of them without statute.  Such power either has no begin-

ning or it has no end.  If it exists, it need submit to no legal restraint.  I am not alarmed that it 

would plunge us straightway into dictatorship, but it is at least a step in that wrong direction. 

As to whether there is imperative necessity for such powers, it is relevant to note the gap that ex-

ists between the President’s paper powers and his real powers.  The Constitution does not dis-

close the measure of the actual controls wielded by the modern presidential office.  That instru-

ment must be understood as an Eighteenth-Century sketch of a government hoped for, not as a 

blueprint of the Government that is.  Vast accretions of federal power, eroded from that reserved 

by the States, have magnified the scope of presidential activity.  Subtle shifts take place in the 

centers of real power that do not show on the face of the Constitution. 

Executive power has the advantage of concentration in a single head in whose choice the whole 

Nation has a part, making him the focus of public hopes and expectations.  In drama, magnitude 



 

XLIII 
 

AROUND THE CAMPFIRE – EXCERPT 

and finality his decisions so far overshadow any others that almost alone he fills the public eye 

and ear.  No other personality in public life can begin to compete with him in access to the public 

mind through modern methods of communications.  By his prestige as head of state and his in-

fluence upon public opinion he exerts a leverage upon those who are supposed [343 U.S. 579, 

654] to check and balance his power which often cancels their effectiveness. 

Moreover, rise of the party system has made a significant extraconstitutional supplement to real 

executive power.  No appraisal of his necessities is realistic which overlooks that he heads a po-

litical system as well as a legal system.  Party loyalties and interests, sometimes more binding 

than law, extend his effective control into branches of government other than his own and he of-

ten may win, as a political leader, what he cannot command under the Constitution.  Indeed, 

Woodrow Wilson, commenting on the President as leader both of his party and of the Nation, ob-

served, “If he rightly interpret the national thought and boldly insist upon it, he is irresistible . . . . 

His office is anything he has the sagacity and force to make it.”  I cannot be brought to believe 

that this country will suffer if the Court refuses further to aggrandize the presidential office, al-

ready so potent and so relatively immune from judicial review, at the expense of Congress. 

But I have no illusion that any decision by this Court can keep power in the hands of Congress if 

it is not wise and timely in meeting its problems.  A crisis that challenges the President equally, 

or perhaps primarily, challenges Congress.  If not good law, there was worldly wisdom in the 

maxim attributed to Napoleon that “The tools belong to the man who can use them.”  We may 

say that power to legislate for emergencies belongs in the hands of Congress, but only Congress 

itself can prevent power from slipping through its fingers. 

The essence of our free Government is “leave to live by no man’s leave, underneath the law” – to 

be governed by those impersonal forces which we call law.  Our Government [343 U.S. 579, 

655] is fashioned to fulfill this concept so far as humanly possible.  The Executive, except for 

recommendation and veto, has no legislative power.  The executive action we have here origi-

nates in the individual will of the President and represents an exercise of authority without law. 

No one, perhaps not even the President, knows the limits of the power he may seek to exert in 

this instance and the parties affected cannot learn the limit of their rights.  We do not know today 

what powers over labor or property would be claimed to flow from Government possession if we 

should legalize it, what rights to compensation would be claimed or recognized, or on what con-

tingency it would end.  With all its defects, delays and inconveniences, men have discovered no 

technique for long preserving free government except that the Executive be under the law, and 

that the law be made by parliamentary deliberations. 

Such institutions may be destined to pass away.  But it is the duty of the Court to be last, not 

first, to give them up. 


